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Panel Discussion
PHILLIP D. PETERS, MODERATOR'
BRIAN D. ANDERSON"
PHILLIP S. BUS**
WILLIAM J. ROTOLO t
SHEILA H. SCHULTZtt
ROGER K. DAHLSTROMttt
CHARLES L. SIEMON*
MARK W. CORDES'*
RICHARD M. GUERARD***
Phillip Peters: Our intention here is to let you hear from each of the panel
members that are listed on this panel first. Then, we will see if speakers
from earlier in the day would like to comment or add something and then
we will open this for discussion as our time permits. We've been talking
throughout the day about the exercise of discretion in our planning and land
use decisions and that matter of discretion leads to uncertainty. I think one
of the original concepts in creating our planning and zoning laws at the
outset was that there was some assurance that everyone was given as to
what the future would hold that would serve as a basis for their investments
and their property values and also provided some assurance with which the
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community could plan to make sure the needs of the community were met
in terms of health, safety and welfare and the life of the community. But
encountering the peculiarities of individual sites and changes in the
marketplace, and so forth, we find the need for discretion and that begins to
bump into certainty. We are faced with the question of how to deal with
uncertainty and what the costs of uncertainty are. The panel members that
we have here feel that and react to it, each in their own way.
We really have an excellent panel here representing an array of
perspectives on land use and we have exercised a minimum of discretion in
how we've ordered this. I would like to at this time make introductions of
all of the panel members and then set them loose and then after the last
panel member has spoken, I would like to say a few words myself about
intergovernmental uncertainty and the concepts of cumulative effects of
different communities acting independently of each other.
First, let me say a few words about Brian Anderson, who is the
Director of the Illinois Nature Preserves System and is, in that sense, a land
manager of land with critical characteristics. Another important thing about
Brian is that he served in the past few years as the principal staff person to
the Governor's Task Force on Water Resources and Land Use Priorities and
as such, encountered many of the vexing problems associated with land use
and water.
Next on the list is Phil Bus, who has served for fifteen years as the
Executive Director of the Kane County Development Department, a county
that is made up of almost the full range of urban centers, suburban
communities and rural areas as well. Phil has exercised, in his capacity, a
great deal of creativity in responding to the growth in his county.
Bill Rotolo is representing Concord Homes, previously having worked
with Lexington Homes. Previously, although he was careful to leave this
off of his biographical sketch, he worked in the public sector as a municipal
planner and was trained as a municipal planner at Cornell University, a
school close to my heart.
Sheila Schultz is the President of the Village of Wheeling and was
previously the president of the Northwest Municipal Conference and was
previously the president, and is still a member of the Northeastern Illinois
Planning Commission, and as such, is one of my employers. She is also a
chairman of the Solid Waste Agency of Northwest Cook County. As you
can see, she represents an array of local government and intergovernmental
responsibilities.
I would like to first present Brian Anderson, and we will move through
the panel members in that order. Brian?
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Brian Anderson: Thanks, Phil. I am here today primarily to sound a
warning bell from my perspective as support person to the Governor's Water
Resources and Land Use Priorities Task Force. The Task Force was a group
made up of about twenty-seven individuals, folks brought in from around
the state representing a number of different interests, including agriculture,
sportsmen, environmentalists, developers, realtors, local officials and folks
who focus primarily on outdoor recreation. They also tried to ensure, in
setting up the Task Force, that no lobbyists were involved. The other thing
we tried to do was to make sure that almost everyone involved had a foot
in more than one camp. The Task Force tried to identify recommendations
that could be made to make progress in terms of resolving some of the more
difficult land and water use conflicts that have persisted in the state over the
last twenty years. There were 140 recommendations forwarded to Governor
Edgar, and almost all of them were unanimous. We did not reach unanimity
on the proposal to develop conversion fees for the conversion of open space
and farm land. That was the only one that wasn't unanimous. When we
got to the issue of local land use controls, it really spawned quite a bit of
debate. It was one of the more difficult sets of issues that the Task Force
worked with. I would like to characterize some of their general impressions
of local land use controls. I would also like to discuss the discretion that
is often exercised by municipalities and other units of local government with
respect to land use control.
First of all, there was almost unanimous agreement that as far as land
use and water use goes, the system is not working. They pointed to the
urban sprawl that has been occurring throughout Northeastern Illinois and
the continued worsening of flooding problems. They really felt that the
system, as it is structured now, doesn't work. They thought it was
increasingly complicated and very expensive for both the developers and the
municipalities.
A couple other things seemed to bother many of the Task Force
members. Interestingly, they have become suspicious of the motives of
local units of government in exercising land use controls. There were
several individuals who expressed the view that zoning and those kinds of
things were being used as a tool to exclude low- and middle-income families
from communities, used to try to garner some advantage in competing with
adjacent municipalities for economic development and to try to avoid
dealing with some of their own problems, for example, waste disposal.
There was a tremendous suspicion that some of the fundamental motives
associated with the application of local land use controls, not to mention the
discretion that was being exercised in applying those controls, did not relate
to issues of health, safety and welfare. I should point out that when they
talked about the public welfare, they included a lot of things such as flood
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and stormwater control, open space maintenance and farmland preservation.
They didn't broadly consider any public benefit to be the same as the public
welfare. They did not consider something to be a threat to the public
welfare, unless it dealt with some resultant impact to adjacent land owners
or some public trust resource, whether it be wildlife or clean drinking water.
I think their view was that there needs to be some tightening up of those
criteria. I think their views are pretty consistent with Dolan, I think they
feel the nexus is important. We ought to, at this point, challenge local
governments to establish that nexus.
The other thing that they really pressed was the importance of planning.
They really valued planning and went so far as to state in one of the
recommendations that the exercise of local land use control by local
governments should not be conveyed to those governments in the absence
of plans. They clearly meant not just a plan, they meant a defensible
comprehensive plan. They felt that it had to be good planning. They also
felt that the planning criteria ought to reflect back to health, safety and the
public welfare.
There were also a few concerns expressed about the degree to which
development interests were participating on local zoning boards of appeals
and those sorts of things. They felt the system had essentially become an
intricate dance dealing with economic possibilities both for the community
and the developers. I would guess that their view is that discretion is
valuable as it relates to trying to address very specific health, safety and
welfare issues, but that the exercise of discretion as it is currently being
undertaken was not best serving public interests.
Mr. Peters: OK. We'll keep right on moving to Phil Bus.
Phillip Bus: I would first like to thank NIU for hosting this seminar on an
annual basis. I think the last time I was out here was two years ago, when
they had the seminar on "What's Wrong with Illinois Land Use Law?"
Whatever was wrong two years ago is basically still wrong today and we
have a lot of work to do. I'm not terribly optimistic about it at the statewide level. In Kane County I am, because I think we've been doing some
fairly interesting things and we are being creative and yet staying within the
limits of our discretionary authority, for the most part. I know that those
people who sit across from me in Monday morning staff meetings--whether
they be attorneys, private sector developers or planners from the private
sector--when, in those rare instances when I tend to be bordering on
exceeding my authority or getting a little too enthusiastic in the enforcement
of ordinances, they object to that and bring me down back to ground. They
know that I quickly assume an attitude and I wrote this down at lunchtime.
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This is an Epsteinism. The people across from me know that I quickly
assume an attitude of "abject and meek surrender."
I think I'd like to make two points today from the local regulatory
experience that I've have. I guess I am the token local regulator up here on
this panel today. In my capacity, in one way or another, I have some
responsibility for about sixty percent of the total Kane County Code. I think
Nollan and Dolan were both very welcome from my perspective. If we
look at the other end of the police power spectrum, the constraint of police
officers on the street in their law enforcement, we go back to Miranda and
Escobedo as two of the landmark cases on this topic. In those instances, the
Court ruled that there were constraints on the ability of law enforcement
officials in the exercise of their police powers. Those were welcome, and
since then we have achieved a balance. There has been some balance as to
the conduct of police officers; some would say that perhaps they are
handcuffed a little bit too much. Now we see that balance swinging a little
more back to the right. It seems that the power has shifted the ability of
officers to enforce laws and not give criminals and perpetrators as much
leeway as they perhaps had in the past. Those were, as they pertained to
that part of the police power spectrum, important steps forward. I think
Nollan and Dolan are important steps forward when we look at the other
end of the extreme, the local regulatory police powers. Nollan and Dolan
will begin to balance those things and bring us back to a more neutral
position.
The second point I'd like to make is in regards to House Bill Nine or
the "Contract with America." It has been bashed quite a bit and again, and
some of it amounts to its excesses. That is in response to some of the
federal excesses that have occurred in Washington D.C. The denizens of the
beltway have in fact, in my opinion, gone too far in some of their regulatory
programs. I think the Corps of Engineers is a good example. A reed canary
grass swail here in the State of Illinois is now considered a wetland. That
supposed wetland had been plowed by that farmer for generations. All of
a sudden, because they left it alone for two years, it becomes a wetland.
That kind of bureaucratic excess stemming out of the federal government
decision-making process I think is an abuse. I think that maybe something
at the federal level needs to bring that back a little bit to a more of a
balance.
The third point is that here in Illinois, we are well-entrenched in that
middle tier of states. In fact, we are probably at the lower end of that
middle tier of states unless we wake up and move ahead. We really need
to do more here in Illinois, to do more planning, so that these don't become
exercises in discretion. It is important that we have the enabling legislation
coming out of Springfield that gives us the authority to plan and reasonably
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enforce our ordinances. I think it is interesting to note today, that out of all
the attendees when I looked through the list, there was only one person here
that in any way represented state government and he is sitting up here from
the Illinois Nature Commission. In many respects, I think the State of
Illinois is the architect of sprawl here in Northern Illinois. Through their
absence, through their inactivity and through their lack of recognition of the
very complex metropolitan area in which we live. I think that the State of
Illinois should maybe be featured at the fifth symposium next year here at
NIU. Thank you.
Mr. Peters: Thank you, Phil. We'll just keep on going and I'll get the
microphone over to Bill Rotolo.
William Rotolo: I am also honored to be here and this is my first time here.
I have sort of a unique perspective in that I have been on both sides of the
fence. I was in the public sector for ten years as a local government
administrator in planning and zoning. I have been in the private sector as
a real estate developer and home builder for ten years. I have been bashed
from both sides and it is not fun. I am a firm believer in regulations as long
as they are fairly and rationally applied and equitable. If you want to see
what an unregulated environment looks like, go to Houston. It is one of the
ugliest developed cities in the world. It goes beyond the fact that there is
no zoning there. It's just the whole mentality and the whole way things go
about there. It goes as far as the only place that people really want to live
in the Houston area are in planned communities that are privately developed.
Because the unregulated world out there is so ugly, they can't stand it. As
a matter of fact, most new home sales in that market are in planned
communities. They are not in the unregulated world.
So I am in favor of regulation, yet I am totally opposed to the way it
is administered in this state. As everyone in this room knows, we have too
many governments in this state. The Chicago metropolitan area especially
The governments have no coterminous
has too many governments.
map, all over the landscape, overlapping
the
over
all
are
they
boundaries;
everywhere. Nobody plans together. They all have their own plans, they
may have comprehensive plans, but they may totally differ from the
government next door to them or the government that overlaps their
jurisdiction. It's crazy. It is very difficult to develop in that kind of
environment. Sometimes when I go into a new project I may have to deal
with six or seven different local governmental entities, not to speak of
federal and state ones. I'm just talking about local ones. It is extremely
complex sometimes, almost to the point of prohibiting development. That
occurs often.
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I would like to see things that I know we have all read about, like in
California, their county boundary commissions. That makes too much
sense; it will never happen here. I would also like to see some of the things
that are going on in Oregon--the land use urban limit lines. That makes too
much sense so it won't happen here. I want to bash municipalities for a
second. All of them want the same thing-large lots, low density,
expensive houses, no traffic, no schoolchildren and positive tax impact. Of
course, those things are impossible. You would be amazed at how often this
is the kind of reaction that we get when we go in for a new development.
If that were the case, we would all be building empty nest or expensive
houses on the North Shore. That is not going to happen.
I would like to also state my opinion on housing and fair housing. I
think it is one of the biggest embarrassments in this state. We have
absolutely no rules; any community can exclude. It is no wonder that
developers flock to the few pro-growth communities that have their windows
open at that particular time. And you had better rush in because those
windows always close, they always close. I am involved in a very large
development in one of those communities that had an open window for a
few years, and that's Lake in the Hills, not too far from here in McHenry
County. Their window is very rapidly closing; in fact, tonight they are
probably going to adopt a no-growth ordinance that has absolutely and
totally not thought through that will restrict the number of permits in a final
plat to fifteen percent of those approved per year if and only if your housing
size is less than 2100 square feet. If it is over 2100 square feet per dwelling
unit, for some ungodly reason, you are allowed not have to abide by those
regulations. If that isn't discriminatory, I don't know what is.
So, my problem with local government in this state and land use
regulations as they are administered is that there are no rules. I don't care
what the laws say. Nollan and Dolan are irrelevant in this state because in
this state, through an annexation agreement with a conditional or special-use
process, communities do whatever the hell they want to do. Most of them
get away with it, very few are challenged. As Professor Siemon noted
earlier, the litigation process is incredibly expensive and incredibly timeconsuming and hardly anyone does it. It just isn't worth it. We would
rather walk away from a parcel before we go through that headache. That's
about all I have to say on this matter.
Mr. Peters: I knew he would not hold back. Let's keep right on going and
I'll ask Sheila Schultz if she'd speak next.
Sheila Schultz: Well, thank you. I too am very happy to be here, I feel that
I am in very distinguished company. It reminds me of an incident several
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years ago when a joint-action agency with which I am involved needed to
have a document approved by twenty-eight separate municipalities and their
boards. The draft document had been prepared and had been given to the
municipal attorneys. The decision was that all twenty-eight municipal
attorneys should meet in one room and stay there until they could come out
with the agreed-upon document. I was asked to join those twenty-eight
municipal attorneys and when I asked "What am I supposed to do? Why
am I here?" I was told that I was to listen to them work on the legal
aspects of the paper and when they strayed from their task, I should jump
up and say "That's policy," and get them back on track. And I feel a little
bit that way today representing the local elected officials here.
Elected officials have the often conflicting task of responding to their
constituents, to try to follow a logical and beneficial plan for their
community, to have the conviction and courage to take the long view when
they are in there for a short term, and also to do this all while staying within
the law. That's not an easy task. I am going to use a phrase that our village
manager often uses as a disclaimer when he makes a comment. He says
that he is "unencumbered by a law degree." And I too, am unencumbered
by a law degree. As elected officials, we listen to our own attorneys. We
have the benefit of regional legal information through our regional councils
and through NIPC and through the state league. We do keep well-informed
and we really do keep mindful of the legal implications and consequences
of what we do, but I do not think it is responsible to have our deliberations
and our decisions inhibited by paranoia over potential or real litigation. We
have had mixed results on that.
The Village of Wheeling has a population of 30,000 and it is pretty
well built out. We have some annexation possibilities, but not a lot. There
will be some development within the village, mostly in small parcels and
redevelopment mainly through a TIF district. But, I do have a broader
vision through my work with the Northeastern Illinois Planning Commission
and I do work with those communities that are faced with a lot of planning,
a lot of potential growth. I have also had the pleasure of working with
home builders, which has given me another new perspective and I think
those meetings have been productive. They certainly have been so for me,
for the municipalities, and I hope, for the home builders. I am a confirmed
regionalist at this point. I see that only by working together through
intergovernmental agreements and with regional planning can we resolve
some of these issues. You've heard the admonition, "Don't take it to court."
I think the intergovernmental agreement and conflict resolution, those kind
of things are one of our few hopeful signs. I do think that it is getting
better. We have more intergovernmental agreements in recent years than
we have had.
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Just one more comment on the time frame. NIPC and the other
planning agencies are working on plans with a 2015 date on some of the
major regional projects. Most local governmental officials serve a four year
term, sometimes only a two-year term. I think the long-range perspective
becomes more and more difficult given the constituent's immediate action
agenda. So it is a struggle, but I think we're getting there.
Mr. Peters: Thank you, Sheila. I'll just conclude by pointing out that
included in the notebooks that you received is a report that was prepared by
the Northeastern Illinois Planning Commission that carries the title "The
Blue Ribbon Panel on Intergovernmental Agreements." The effort there was
stimulated by the commission to see if there were ways to make intergovernmental land use agreements more attractive and more frequently used.
The feeling being, as has been said by a couple of people today, that our
process principally operates through annexations. Those annexations create
an uncertain environment as to what the future will be. They create a
situation where communities often are competing and the result of which
one is successful changes the outcome of the land development. So, in
seeking to develop future plans for roads or for drainage or any of a number
of public services, you don't really know what the future will hold. One
solution to that is joint planning and inter-governmental agreements to
assure the outcome that is developed in those joint plans. This report has
been accepted by the commission and we have a team of attorneys preparing
some legislation which we hope will make intergovernmental agreements
more attractive.
We have completed the prepared statements by the panel members and
I'll invite any of the previous speakers that are here with us at the tables to
supplement what has been said or what you have said previously. Does
anyone have any comments that they would like to make relative to what
has been said by the panel?
Roger Dahlstrom: Those of you who heard my presentation earlier in the
day today probably got the idea that there is somewhat of a systems
approach involved and that is entirely correct. It extends, though, in the
City of Elgin beyond our system for assessing impact fees. It extends into
our system for annexing property and our system for managing development
in general. When I became planning director twelve years ago, I recognized
that the city was likely to experience an intense amount of growth in the
future. I was right. In 1982, we issued thirty-seven building permits for the
year. In 1989, we issued thirty-seven building permits by noon on most
days. There was a radical change in the city's environment and we needed
to find ways to deal with the city's growth. We needed to find ways that
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were legal, ways that were administratively efficient, and my own personal
preference is for methods that are also fair.
We no longer negotiate annexation agreements case-by-case or
instance-by-instance. We don't look at individual pieces of property and say
this is going to be different than the agreement we had with property X
because property Y is in a different location. Our comprehensive plan is
updated on a regular basis. Land use designations are made. The zoning
ordinance went through a comprehensive amendment, as recently as 1992.
As I mentioned earlier, our development and impact fees are updated on an
annual basis. There is no negotiation involved; we have a standardized
annexation agreement. Miraculously, it is less than ten pages long. It is
modified only in very unusual circumstances, circumstances in which we
and the developer-owner both agree that there are some unique
circumstances that have to be addressed outside of the normal agreement.
This system has worked very well for us. It has worked well in terms
efficiency. To address some of Bill's comments, it has
administrative
of
taken a lot of the unknowns out of development for landowners and
developers. Coming through the door, the agreement is available. The
zoning ordinance is as it is, you would be annexed and zoned in a particular
classification. The rules are set out and there are very specific parameters
for design in each of the zoning districts.
Again, I think it is a system that has worked well for us. It is a system
that allows us to be fair and efficient in our administration of land use.
Some of the ideas were stolen, as I always say some of my best ideas are
stolen by me and from me. The idea of the standardized annexation
agreement was one that Aurora came up with. I don't know if the City of
Aurora has taken it to the degree of specificity that we have. I think that
it is an example of how you can look around at what other communities are
doing and find some better ways of doing it. As I said, the system has
worked well for us and it is one that takes a lot of the guesswork out of the
decisions for our elected officials.
Mr. Peters: Any other comments? Charlie?
Charles Siemon: I'd just like to respond. I was struck by Phil's remark
about Nollan and Dolan. I really think that we have spent two decades in
planning law asking how close to the precipice can we get before we fall
off. In the process, we've really lost sight of what we are all about. In that
context, we have translated the planning process of land use into an
adversarial process. I think I take away from those cases that now there is
a line out there. Let's step back from it--we've quit testing it--and start
finding how do we say "yes" and not how do we say "no." I think that the
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single biggest disappointment that I have seen in the lack of planning and
zoning reform over the last two decades .is that we have concentrated on
saying "no" and not saying what we want. If we have an action by anyone,
whether it's an advocate for group housing or a developer or a public
agency, we all marshal our forces to figure out how to say "no." I think
that it has not been working; I don't think it does work. We concluded two
or three years ago that the system is broken. What was wrong then is still
wrong today. I would hope that we could collectively readdress our
attention on how we can make it work instead on how far we can go.
Mr. Bus: I do not think it is necessary to engage in some of this handwringing that is going on. Let's get on with it. There are plenty of
opportunities there, for creative minds are at work. We can, within our
discretionary limits, use the powers that exist and move ahead and
accomplish.
Mr. Siemon: I am convinced that if you do a good job of thinking about
what you want, if you honestly consider all the interests of the community,
accommodate the needs of people who ought to be able to live in your
community, and make sure that you have adequate public facilities to serve
them, the law becomes almost irrelevant. That's a terrible thing for me to
say as a lawyer, but it is really the truth. I think the legalization of planning
law over the last two decades has really turned out to be very
disadvantageous for us. We need to get back to making it work.
Mr. Peters: Any other comments up here at the front table?
Mark Cordes: I just have one brief comment. I appreciated all the
statements that the panelists made. I was also struck by Phil's comments
about Nollan and Dolan because I, in part, agree that in some ways, those
are not threatening decisions. They do set some lines and some standards
which can be very welcome by planners. I was somewhat surprised by your
statements about the legislation in the House of Representatives right now.
I think that that legislation, especially if it makes its way down to state and
local levels, can potentially be devastating. I somewhat agree with what
Clyde Forrest has said earlier. I think that it certainly addresses the abuse
in the process that exists now. But I think it goes way beyond that. I don't
see Nollan and Dolan as being a potential threat, but I do think that House
Bill Nine is a potential threat.
Mr. Bus: As I understand it, it is directed at the federal government. From
a local perspective as a local land regulator, I don't use many of the federal
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regulations. I can regulate floodplains without the federal government. I
have zoning power through the state enabling statutes, which I don't think
that the takings bill at the Illinois level will mess with whatsoever. We can
regulate our land, we can regulate our wetlands. We can regulate all of
those things. I really am not terribly concerned with that.
Mr. Cordes: I guess my point is that as long as it does not affect you, then
you do not have to be concerned by it. I think that whoever is affected
directly by that--at this point, it would just apply to federal actions. I think
that potentially, it will have major impact on federal efforts to regulate
wetlands and endangered species. There is always the potential that it will
filter down. What might appear to work at the federal level will find its
way down into state law. I do, from the little I know of that, think that that
could have a very significant and potentially adverse impact upon planning.
Mr. Anderson: I might throw in one thing about the takings issue and
House Bill Nine. In my other life, I am an environmentalist, that is what
the Nature Preserves Commission does; we preserve important natural lands.
I think that you are right that this legislation is targeted at endangered
species issues and wetland issues. You also need to consider that if we limit
takings we won't be building federal highways, we won't be building water
supplies. We will never build another federal dam again with this kind of
legislation. Even as a rabid environmentalist, I think that this bill might not
be all bad. It could slow down the sprawl in Northeastern Illinois. This
thing is a double-edged sword and I think people are thinking about it in a
very simple-minded way. As the implications of House Bill Nine become
known to the folks out there, when they no longer see the infrastructure
being developed in support of growth, I think that it is something that
people won't feud with.
Ms. Schultz: I think that if half of what we have heard comes true, in terms
of the expenditures of the federal government in the takings bill carried to
its full extent, I think we all are affected. There will be considerable federal
funding out there. I think that Phil Bus's comments about state involvement
are relevant too. We haven't talked a lot about the tax structure in Illinois
and how that affects land use and development in Illinois. The municipal
leagues and other bodies have been asking for several years that the
Governor call together a task force on comprehensive tax reform.
In the last few days, I had occasion to ask publicly a state senator and
the Governor directly whether they would do that. I got a long answer not
to my question, but on school funding. I reminded them that we were
asking to sit down with them and talk about comprehensive tax reform.
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The answer I got, basically, was we're not going to do that. The answer has
always been to wait until after the next election, and after the next election
we ask again. They are pitting schools against municipalities, certainly in
impact fees. That's going to be an issue until all the taxing bodies get
together and say that this isn't working for any of us, and you must do
something. We have been unable to crack that yet, and I think it is getting
to a point where we have to. It was very disappointing to see two officials
of that stature, men that I respect say they will not do it.
Mr. Anderson: That brings up another interesting issue. When the
Governor's Task Force forwarded its recommendations, there are a number
that are very specific, promoting things like zoning and controls on
development, etc. Those recommendations were ultimately forwarded to
what was at that time, the Natural Resources Subcabinet, but now is the
Natural Resources Coordinating Council. I have got to tell you that there
is nobody in the State of Illinois who is eager to jump into issues of local
land use control. First, they don't think that they are wanted. They
genuinely believe that they are not wanted in that arena, that it would be
viewed as an infringement upon local powers. Secondly, they do view it as
a quagmire, that it is so complex, so complicated, that there are so many
jurisdictions, that they are not sure that there is a solution that has anything
less than unbearable political liability.
So, if what I am hearing from municipalities, from developers, from a
whole host of these interests dealing with local land use control is you want
state involvement, you're going to have to go hand-in-hand to the state,
because they genuinely believe that they are not welcome in this arena.
Frankly, when it came time to think about implementing some of the Task
Force recommendations, there was no significant point of contact with the
state that I could find who was terribly conversant on these issues. I don't
think it would be a bad idea. If you want the state to exercise some control
or involvement in local land use issues, the message has to be loud and clear
and it has to come from a whole bunch of different corners. I hate to speak
on behalf of the State of Illinois-just because I am the only one from the
state who showed up.
Mr. Peters: I am afraid you are the designated state guy, today.
Ms. Schultz: I hate to speak on behalf of all municipalities, and I don't
want to be misunderstood as wanting involvement of the state in land use
particularly. But when it comes to finances and taxes, municipalities and all
of the other taxing bodies need to be at the table when these taxing
decisions are made. As to our state representatives individually, they will
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agree with you. But in a group they say, "No, you don't want the
interference, you don't want us to do anything about the funding," and yet
the mandates that come down, the kinds of things that we deal with and
again, the waste and duplication all of these efforts. If we were to work
together, there would be more money to go around.
Mr. Siemon: It's interesting to see that the state is involved. The state is
involved; the state has a lot to do with what happens in this region. In fact,
somebody suggested earlier today that the federal government more to do
with pattern and development than municipalities. I mean that in all sorts
of direct and indirect fashions. As you point out, our current municipal
finance system converts local governments into aggressive suitors of what
they perceive to be beneficial development. So I am struck by the notion
and it has certainly been a problem. As many know, I wrote a white paper
some years ago that has created a firestorm of controversy in this region
because I suggested regionalism. They are involved and I think that one of
the messages in the Contract With America is that our constituencies are
getting mad. And they are getting mad with the things that we do everyday-on our roads, in the consumption of our environment.
I don't care what they do to federal takings law. I think the federal
government is not going to have the money to regulate, let alone go too far.
I think that I am facing friends who think what has happened to Lake-Cook
Road--to pick out one--in the last five years is unbelievable. Five years ago,
they widened it and it was wonderful, you could drive east-west and actually
get there except for the Village of Barrington, which I lived in, but that's
alright. Today, it is just like Dundee Road and it needs to be widened
again. It is because we just aren't paying any attention to that. I think that
this is the message in all of this.
Mr. Peters: I think the message here is a lack of understanding between the
levels of government in terms of how each of the levels affects the other.
It's not so much getting involved or not getting involved as it is reinforcing
the other levels of government.
Mr. Rotolo: I'd like to sneak a private-sector comment in here. That is the
fear that we have that what is happening in Washington ultimately is going
to impact our pocketbooks. I think it is going to be another version of what
happened in California with Proposition 2.5, where a typical single-family
housing permit in that state ranges in the $20,000 range for permit fees and
impact fees. We are starting to see that here. In some of the newer
communities, we are already in the $8,000-10,000 range and they are rising
geometrically, not by the rate of inflation. The tax cap is the lamest excuse
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for tax reform that I have ever heard of. All that is doing is passing that
dollar, that governmental expense on to the new home buyer, which more
often than not is the first time home buyer, and I just don't think that is fair.
Mr. Bus: To pick up on what both Bill and Charlie have said, the state has
perpetuated sprawl because it has not dealt with a lot of these critical issues
about sales tax and revenue-chasing and so on and so forth. The Illinois
EPA will consistently grant facility-planning area amendments for new
But if the local
sewage treatment extension into sprawled areas.
governments, the counties or NIPC say no, the Illinois EPA can unilaterally
turn around and make the decision to grant that facility-planned expansion-into an area where we have some of the few pristine streams left in this part
of Illinois--unilaterally because there is no policy on it. They will not stand
up on it, they will just go ahead through a knee-jerk reaction and grant these
things because they don't have the policy. (to Mr. Anderson) What's
happened to that recommendation of your Task Force since you've wrote it?
Mr. Anderson: Phil actually may know more of what's going on with
facility-planning areas. NIPC is allowed now to charge a fee that is
designed to be a disincentive for large facility-planning areas.
Mr. Bus: Compare that to annexation fees and rezoning fees, it's a pittance.
Mr. Anderson: I am not going to argue with you. The task force didn't like
facility-planning areas. They said they didn't like them and they said they
weren't set scientifically. Frankly, the IEPA's view of the universe is that,
that is related to a federal grant program for developing waste-water
facilities, and they should not be charged with being the shock troops which
lead development. I think the reality of it is that they are. I don't think
anyone up here is going to argue that. But, this is a federal program, the
Feds delegate it to IEPA and IEPA goes by the book. They believe that
they are implementing it to the letter of the law. They don't believe they
are the entity that decides whether the sprawl in Northeastern Illinois
continues to occur. There are other ways to stop it if there really is local
resolve to do so.
Mr. Bus: But it is the bureaucrats that are setting the policy on issues just
like that. That's how I read it. It is because the State of Illinois has not
picked up the reins and dealt with it. That's just one example.
Mr. Peters: My observation on that is that each state department has a
narrow mandate. No single state department has an overall mandate. Nor
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does any state department feel that they should in any way relate to the
policies set at the local level. The state does not acquiesce to the local
policy necessarily, but they also don't have an overview as a state. So that
you are left with a series of single-purpose agencies acting unilaterally.
We have talked quite a while here. Maybe we should see if anyone
would like to question what we've been saying. Is there anyone in the
audience who would like to raise a point or make a comment? Yes, Sir.
Participant: I have heard a lot of discussion today about H.R. Nine. I
heard the comment made that it is going to cause the cessation of federal
government expenditures. I think what it is going to cause is the cessation
of excessive federal governmental regulation. I think that expenditures in
those developments will continue. What will happen if H.R. Nine or some
version of it does pass, is that it is going to cause a reexamination of the
necessity and the benefit of the regulation that exists now. I think that that
same type of examination will come down to the state level and ultimately
go to the local level.
We've heard today from at least two developers who are absolutely
hamstrung with regulatory concerns. We have heard the documentation
about how the cost of development has skyrocketed, and most of that is not
due to inflation, it is due to regulatory costs. I think the whole area of
regulation is going to be reexamined, probably within the next five years.
I think this whole discussion that has gone on over the last twenty minutes
about agency coordination is just part of the problem. Everybody accepts
their need for regulation, and those other regulations that everybody else
imposes are conflicting and we don't talk to one another and that causes
confusion, but my regulations are good. I think that that basic premise is
going to be reexamined in the next five years.
Ms. Schultz: Could I respond? I think that I am in somewhat of a unique
position after hearing developer's concerns for years. I was in the position
of petitioner with the solid waste agency that needed to go and get the same
kind of approvals from these federal and state agencies, none of whom were
talking to one other and who have issued conflicting reports, and we are
now in court on two more issues. It has been delayed for many years and
it has tripled the cost of a public good project. I totally agree that many of
these regulations are ludicrous. I also agree that going to court on them
does not always assure you of anything. I am not advocating doing away
with environmental regulations. I think someone mentioned the pendulum
swinging back. I do resent the meat-axe approach and I do resent the
absolute opening of the door to speculators that I see as a potential risk. If
I damage your property ten percent, I will pay you for the entire property,
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and you can keep it. That makes the situation pretty vulnerable for abuse.
It is those kinds of things in the takings bill that I am concerned with. That
has been expressed by top Republican congressmen who also see it as a bad
bill that has been put out there just to satisfy certain concerns.
Mr. Dahlstrom: I'd like to make one quick observation regarding
regulations and costs of development. I also happen to be a certified real
estate appraiser, and I have a good friend in Kane County who does a lot
of appraisal work in the county. We had an interesting lunch one day, in
which we talked about a farm that was west of Elgin. We talked about what
the value of the land was as a true farm and we talked about how the value
has changed over the last decade or so. There was a change that first
occurred when the City of Elgin adopted a comprehensive plan that included
that area and designated it as an area that might someday be annexed; that
was thirteen years ago. There was an entirely different perspective on that
piece of land at that time, even after it was included in the City of Elgin's
comprehensive plan. Just because it was included in the plan, the value of
that property went up significantly. At another point in time, there was an
amendment to a facility-planning area that didn't even include that piece of
property but was nearby that piece of property. There was a major jump in
the valuation of this piece of property for valuation purposes. A major
roadway expansion was completed about a half a mile east of that location
which caused another jump in the valuation of that piece of property.
What has happened is by not making some land use decisions very
early on in the game, we've created a situation in which each planning
decision which we make and/or implement results in an increase in the
valuation of that property for perceived speculative development potential.
At some point in time, this particular farm probably will develop with
houses on it. Someone like Bill will go to the owner and ask "What is your
piece of property worth?" The owner will say something like "When I was
farming it, it was worth $4,000/acre but now that you want to buy it, it is
worth $40,000/acre." I don't have the answer to that, but I do know that in
this particular instance, the City of Elgin's regulations haven't even gotten
to that farm yet. That farm has already tripled or quadrupled in price
simply because of plans and changes in perspective, a market that is
anticipating a higher valuation to that piece of property. Again, I don't have
the answer, but it is not a result of any regulation we have imposed on the
property, because we are not even there yet.
Mr. Siemon: I would just add that--there is no time for extended debate- but
the value is created not just by private investment but also by public
investment. There is a very interesting exercise in the Court of Appeals
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decision in a case called Penn Central TransportationCompany v. City of
New York. It was decision that was affirmed with an opinion by the United
States Supreme Court. The highest court of the State of New York, the
Court of Appeals, discussed the issue at length. It is a very interesting
exposition and as you deal with what are clearly process institutional
problems that we have been talking about here. But, the biggest problem
is performance. Our system has just not been performing. We don't need
new laws to have great intergovernmental agreements in this region to
achieve most of the things we need to do. We just don't perform.
Richard Guerard: I had a response to an earlier question that a lady had
asked about affordable housing. I just wanted to relate a personal
experience that I just had recently had that is at least food for thought for
people to think about. The municipality I am building in decided to redo
their master plan and they hired their consultants to do that. The consultant
decided that in order to do this master plan, which sounds like a great idea,
they needed to do a series of focus groups, from all different kinds of
groups from the community. I was invited to be on one in my role as a
builder and schoolpeople and everyone else was on that. First, they had a
mass meeting of this municipality. They wanted to identify our objectives:
What is it we are looking for? What is it that we want? The number one
objective that was identified by municipality was that they wanted affordable
housing and a variety of housing available for the people in our
municipality. We came to our first meeting and sat down and asked "What
does that mean? What do you want affordable housing to mean?" We said
well, we have policemen and firemen that have to be able to live in our
community. We have children growing up who want to live here. We want
to be able to house them. That was the main idea.
I came back to the second meeting and I brought a bunch of charts and
I asked everyone how much they make. They said they made $40,00045,000 a year. I said that they could have two kinds of housing: public
housing and private housing. They said, "Oh no, we don't want public
housing." If you want private housing and make $40,000-45,000, here is the
chart and here is the kind of mortgage you could get at these mortgage
rates. You can get a $100,000 mortgage, here is what kind of house you
could buy, they can buy a $110,000 house. If a private builder is going to
be building that house, now you have to back all of this away. Here is how
much it costs to build a house and here is how much they can spend for
land. The bottom line is you are either going to have to increase your
density dramatically to allow this to be economically feasible or you may
have to have private streets or sidewalks. You are going to have to lower
your impact fees. You can't have a $6,000 impact fee on a $110,000 house.
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I went through all of this and said let's be realistic and honest. If you want
affordable housing, you have got to do these things. They thought about it
and in their third meeting they did have a response, I noticed what they did
is that they removed from their objectives affordable housing. So, it was
interesting. Their response was that there were older homes here that people
can look at or they can go to other municipalities.
Mr. Peters: Is there another question or comment out there?
somebody. April?

Here's

Participant: I sort of feel like the cartoon character who is standing across
the fault and has one foot on each side and it keeps opening and the only
place I can go is down. When there is national movement on property
rights and using discretion carefully, I am seeing, at least in my community,
a real local movement towards NIMBY ["Not In My Back Yard"]. It's not
the landfills, it's not the transfer stations, it's not those things you typically
consider. It's anything more than a single-family home. I don't know if
some people can comment on that, but there is this dichotomy and what we
are seeing in terms of a movement. Maybe the pendulum has swung up to
the federal level and now the local level is swinging back the other way.
I don't know. It is a real problem that we see in trying wrestle with
discretion, property rights and what is best for the community.
Mr. Siemon: Well, I'll make one observation. I think we have put
ourselves in an impossible situation. We let our citizens believe that our
traffic problems have to do with growth and while growth and the pattern
of development affects it, the significant share of traffic growth in the last
twenty years is simply behavioral growth. We have gone from 1.1
employees per household to 1.6 employees per household. We have
doubled the number of automobiles and we have made four times the
number of vehicle trips per household. So we allow our citizens to develop
their perspectives by not telling them the truth. That's just one small part
of it.
Let me take just one quick second. I just love this story. I had a
similar experience. I represented an affordable housing developer in a small
suburb in Oklahoma not too long ago. The dialogue was we want
affordable housing in our community but we don't want this kind of housing
because it will bring this sort of people to our community. Of the municipal
employment officials, there were only two people in the entire employ of
the city that would be eligible for this low income tax credit housing. That
was all that I said to the city council that night. They looked around and
there was everyone in the room who worked for them. We actually got an
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affirmative vote but it was another sanguine lesson of the realities of our
world.
Mr. Peters: I'd better make this the last question. Yes, sir.
Participant: On behalf of the municipal local officials in the audience, I
want to thank Village President Schultz for representing us. In the
northwest suburbs, we consider Mayor Schultz the dean of the northwest
suburbs. Thank you. (applause)
Mr. Peters: Well, I will now bring this panel to a close. Thank you for
attendance and participation.

